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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: M. DEBENEDETTI VS F. DEBENEDET 
HEARING ON MOTION TO/FOR AWARD ATTORNEY'S FEES FILED BY FRANK J 
DEBENEDETTI III 
* TENTATIVE RULING: * 
 
After review of Plaintiffs’ recent pleading claiming that they didn’t receive notice of the hearing 
date, this motion is continued to January 14, 2021 at 9:00 AM in Dept. 33 so that Plaintiffs can 
file a timely opposition.  

  

  
 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to February 25, 2020 @ 9am. 

  

 3.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON MOTION TO/FOR ATTNYS' FEES FILED BY GRANITE ROCK 
COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
 Continued to February 25, 2020 @ 9am. 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 4.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
SPECIAL SET HEARING ON: ATTORNEY FEES SET BY COURT PER RULING OF 
11/19/20 
* TENTATIVE RULING: * 
 
 Continued to February 25, 2020 @ 9am. 

  

 5.  TIME:  9:00   CASE#: MSC18-01548 
CASE NAME: PETRENKO VS. MERCEDES-BENZ 
HEARING ON MOTION TO/FOR ATTNYS' FEES & COSTS FILED BY ANNA 
PETRENKO 
* TENTATIVE RULING: * 
 

 Attorneys’ fees under the Song-Beverly Act are determined using the “lodestar” method, 
which simply involves multiplying the number of hours spent by the hourly compensation of each 
attorney to arrive at a base value.  Komarova v. National Credit Acceptance, Inc. (2009, 1st 
Dist) 175 Cal App 4th 324).  The hours spent and the rates charged must be reasonable, as 
determined by the standard rates and hours charged to fee-paying clients. 

The court finds that the hourly rates claimed by each of the Plaintiff attorneys are 
reasonable given their training and experience. The Court also finds that the time submitted was 
generally reasonable and necessary given the issues presented in this “Lemon Law” case. 
However, the time spent on the unsuccessful effort to enforce the judgment was entirely 
unnecessary given the relatively short amount of time that it took Defendants to forward the 
settlement check. Mr. Barry spent 5.7 hours and Mr. Matera spent 8.7 hours on those efforts at 
an hourly rate of $525 and $290, respectively. As a result, $5,515.50 shall be deducted from the 
claimed fees. An additional $1,500 shall then be added for the preparation of the Reply brief and 
attendance at the hearing of this fee motion. The lodestar amount is therefore $$36,624. 

The baseline lodestar figure may be adjusted at the discretion of the trial court after 
taking into consideration a number of factors.  See Serrano, 20 Cal. 3d at 48, listing “(1) the 
contingent nature of any fee recovery; (2) the results achieved; (3) the extent the matter 
precludes work on other matters; and (4) the importance of the rights vindicated to the client and 
the public” as relevant factors to consider; Kerr v. Screen Actor’s Guild. Inc., 526 F.2d 67, 69-70 
(9th Cir. 1975) “(1) time and labor required; (2) novelty and difficulty of the questions; (3) skill 
required; (4) preclusion of other employment of attorney; (5) customary fee; (6) whether the fee 
is fixed or contingent; (7) time limitations imposed by the client or the circumstances; (8) the 
amount involved and the results obtained; (9) the experience and ability of the attorney; (10) the 
‘undesirability’ of the case; (11) the nature and length of the professional relationship with the 
client; and (12) awards in similar cases.”  

In considering these factors, the ones that stand out to the Court are the novelty and 
difficulty of the questions presented, the skill required and the awards in similar cases. This case 

http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
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was a garden variety “Lemon Law” case that did not present any complex or unique issues that 
would require any significant legal skill to handle. The case settled for a relatively small amount, 
perhaps due to the fact that Plaintiff didn’t even own the car anymore as the litigation 
progressed. Plaintiff’s request for a multiplier is denied.  

In addition to the attorney’s fee award of $36,624, costs are awarded in the amount of 
$1,747.  

 

 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS SHBOOM NIGHTCLUB, 
HEARING ON MOTION TO/FOR COMPEL DEF TO PRODUCE TRIAL EXHIBITS 
FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
 Appear. 

  

 7.  TIME:  9:00   CASE#: MSC18-02438 
CASE NAME: 88/12 LLC VS GARAVENTA 
HEARING ON MOTION TO/FOR QUASH BUSINESS RECORDS SUBPOENA FILED 
BY JOSEPH GARAVENTA 
* TENTATIVE RULING: * 
 
 Granted. Before a court can allow the disclosure of confidential, private financial information, it 
must first “carefully balance the right of civil litigants to discover relevant facts, on the one hand, 
with the right of bank customers to maintain reasonable privacy regarding their financial affairs, 
on the other.” Fortunato v. Superior Court (2003) 114 CA4th 475, 481.  The procedure to be 
followed by the Court when performing this balancing is set forth in Williams v. Superior Court 
(2017) 3 Cal 5th 531. “The party asserting a privacy right must establish a legally protected 
privacy interest, an objectively reasonable expectation of privacy in the given circumstances, 
and a threatened intrusion that is serious. The party seeking information may raise in response 
whatever legitimate and important countervailing interests disclosure serves, while the party 
seeking protection may identify feasible alternatives that serve the same interests or protective 
measures that would diminish the loss of privacy. A court must then balance these competing 
considerations.”(at pg. 552)   
 
Defendant has established an obvious significant privacy interest in his personal bank records, 
as well as the significant privacy interests of the countless third parties whose personal banking 
records would be disclosed under this subpoena.  Plaintiff has failed to adequately put forward 
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any relevant facts that discovery of these subpoenaed personal bank records would elicit that 
would not already be known and available from Plaintiffs’ own bank records.  Plaintiff has failed 
to set forth any theory under which an examination of all of Defendant’s personal banking 
records over the last 7 years would lead to the discovery of admissible evidence. Instead, 
Plaintiff submitted a declaration from Defendant’s brother filled with conclusions, hearsay and 
speculation about Defendant’s misappropriation of Plaintiff’s funds during his time in control. No 
evidence was even submitted that any of Plaintiff’s funds were ever transferred to the Bank of 
America personal account that is the subject of this motion. Presumably if that had occurred it 
would be apparent from Plaintiff’s own bank records and such information would have been 
included in the opposition papers.  
 
There has been no showing of “legitimate and important countervailing interests disclosure” 
would serve, especially given the overbroad nature of this subpoena request. Perhaps if there 
was some evidence of particular transactions involving funds flowing from Plaintiff to this 
account, a limited production of those banking records could be appropriate in spite of the clear 
privacy concerns. Such a narrowly crafted request is not before the Court.      

  

 8.  TIME:  9:00   CASE#: MSC18-02548 
CASE NAME: BRANDEIS VS. DOES 1-100 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ATL SMMY 
ADJUDICATION FILED BY JEREMY LIEB, M.D., LESLIE WOLFE 
* TENTATIVE RULING: * 
 
 Vacated per Notice of Settlement faxed by counsel. 

  

 9.  TIME:  9:00   CASE#: MSC18-02558 
CASE NAME: BAINS VS. TATZ 
HEARING ON MOTION TO/FOR COMPEL MENTAL EXAMINATION OF PLAINTIFF 
FILED BY TRACIE L TATZ 
* TENTATIVE RULING: * 
 
 Appear. 
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10.  TIME:  9:00   CASE#: MSC19-00888 
CASE NAME: CASTILLO VS HANLEES HILLTOP, I 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  

  

11.  TIME:  9:00   CASE#: MSC19-00888 
CASE NAME: CASTILLO VS HANLEES HILLTOP, I 
HEARING ON MOTION TO/FOR COMPEL PLTF TO RESPOND TO FORM 
INTERROGATORIES, FILED BY HANLEES HILLTOP, INC. 
* TENTATIVE RULING: * 
 
 Appear. 

  

12.  TIME:  9:00   CASE#: MSC19-00888 
CASE NAME: CASTILLO VS HANLEES HILLTOP, I 
HEARING ON MOTION TO/FOR COMPEL PLTF TO RESP TO REQ FOR 
PRODUCTION, FILED BY HANLEES HILLTOP, INC. 
* TENTATIVE RULING: * 
 
 Appear. 

  

13.  TIME:  9:00   CASE#: MSC19-00888 
CASE NAME: CASTILLO VS HANLEES HILLTOP, I 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO APPEAR AT CMC 11/17/20 & PROSECUTE 
* TENTATIVE RULING: * 
 
 Appear. 
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14.  TIME:  9:00   CASE#: MSC19-01578 
CASE NAME: DITMER VS. DITMER 
HEARING ON MOTION TO/FOR AMEND COMPLAINT FILED BY DOUGLAS N. 
DITMER 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

15.  TIME:  9:00   CASE#: MSC20-01864 
CASE NAME: JOAN CUENCO VS EAST BAY PREP L 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY JOAN 
CUENCO, JOAN CUENCO  CONSULTING L LC, ON TRACK LEARNING, LLC, 
* TENTATIVE RULING: * 
 

 [Line 15] 

Before the Court is a motion for preliminary injunction filed by Plaintiffs Joan Cuenco, Joan 
Cuenco Consulting, LLC, On Track Learning, LLC, and Dan Harrington. For the reasons set 
forth, the motion is denied. 

Procedural Background 

Plaintiffs filed their verified complaint and an ex parte application for a temporary restraining 
order and preliminary injunction in September 2020. The Court granted a temporary restraining 
order, issued an order to show cause as to why a preliminary injunction should not issue 
('OSC"), and set a hearing on October 8, 2020 on the OSC. The Court denied Plaintiffs' request 
for a preliminary injunction after argument. (See October 8, 2020 Minute Order.) 

Plaintiffs have now filed a noticed motion seeking a preliminary injunction, seeking substantially 
the same relief they requested in their prior application. In connection with their motion, they 
request that the Court take judicial notice of all the pleadings the Court had before it on the prior 
application, as well as all other records filed in the case. Factually, the only new evidence 
presented with their renewed request for an injunction is a supplemental declaration of Plaintiff 
Joan Cuenco. Plaintiffs have also included legal authorities in their memorandum regarding 
Plaintiffs' alleged nonexclusive license to certain software and their causes of action for breach 
of fiduciary duty and conversion which were not included in the prior application.  

Defendants oppose the motion. The opposition is also based on much of the same evidence 
previously presented, as well as new declarations of Mr. Bruns and his counsel, and a 
memorandum in which Defendants' contend the motion is improper because Plaintiffs' are 
seeking to relitigate issues already determined on the prior preliminary injunction application. 

Prior Application for Relief and Prior Ruling 

The Court's October 8, 2020 Minute Order denying the preliminary injunction explained the 
applicable standards for granting a preliminary injunction and the burden the moving party bears 
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to obtain injunctive relief, which Plaintiffs did not meet. Among other things, the Minute Order 
states in part that "the Court cannot issue a preliminary injunction in the absence of any legal 
showing by Plaintiffs that they have some likelihood of prevailing on the merits of one or more of 
their substantive causes of action against the defendants. They have failed to make that 
showing."  

Plaintiffs' Motion Is A Renewed Motion Subject to the Requirements of Code of Civil 
Procedure § 1008  

Plaintiffs' do not dispute in their Reply that their current motion for preliminary injunction seeks 
essentially the same relief as their prior application, though the Court notes they no longer seek 
to exclude Mr. Bruns from the Lafayette office of OTL as OTL no longer operates there 
according to their memorandum. (Memo. ISO Mot. p. p. 13, l. 19.) As such, it is a renewed 
motion governed by the requirements of Code of Civil Procedure § 1008 which states in 
pertinent part: 

(b)  A party who originally made an application for an order which 
was refused in whole or part, or granted conditionally or on terms, 
may make a subsequent application for the same order upon new 
or different facts, circumstances, or law, in which case it shall 
be shown by affidavit what application was made before, when 
and to what judge, what order or decisions were made, and what 
new or different facts, circumstances, or law are claimed to 
be shown. For a failure to comply with this subdivision, any 
order made on a subsequent application may be revoked or 
set aside on ex parte motion. 

. . . 

(d)  A violation of this section may be punished as a contempt and 
with sanctions as allowed by Section 128.7. In addition, an order 
made contrary to this section may be revoked by the judge or 
commissioner who made it, or vacated by a judge of the court 
in which the action or proceeding is pending. 

(e) This section specifies the court’s jurisdiction with regard to 
applications for reconsideration of its orders and renewals of 
previous motions, and applies to all applications to reconsider 
any order of a judge or court, or for the renewal of a previous 
motion, whether the order deciding the previous matter or 
motion is interim or final. No application to reconsider any 
order or for the renewal of a previous motion may be 
considered by any judge or court unless made according to 
this section. 

(Code of Civ. Proc. § 1008(b), (d), and (e) [emphasis added].) 

"[S]ection 1008 imposes special requirements on renewed applications for orders a court has 
previously refused. A party filing a renewed application must, among other things, submit an 
affidavit showing what 'new or different facts, circumstances, or law are claimed' [citation 
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omitted] to justify the renewed application, and show diligence with a satisfactory explanation for 
not presenting the new or different information earlier . . . ." (Even Zohar Construction & 
Remodeling, Inc. v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 833 (Even Zohar).) The 
provisions of the statute are clear: with one limited exception, they bar the Court's consideration 
of a renewed motion that fails to meet the requirements of the statute, as the California 
Supreme Court concluded in Even Zohar. (Id. at 839.) This was the intent of the Legislature in 
enacting the amended version of Code of Civil Procedure § 1008: 

Courts have construed section 1008 to require a party filing an 
application for reconsideration or a renewed application to show 
diligence with a satisfactory explanation for not having presented 
the new or different information earlier. [Citations omitted.] Section 
1008's purpose is "'to conserve judicial resources by constraining 
litigants who would endlessly bring the same motions over and 
over, or move for reconsideration of every adverse order and then 
appeal the denial of the motion to reconsider.'" [Citation omitted.] 
To state that purpose strongly, the Legislature made section 1008 
expressly jurisdictional . . . . To deter parties from filing 
noncompliant renewed applications, the Legislature provided that 
"[a] violation of this section may be punished as a contempt and 
with sanctions as allowed by Section 128.7." (§ 1008, subd. (d).) 

(Id. at 839-840.) 

The California Supreme Court in Even Zohar affirmed the determination that a renewed motion 
for relief under Code of Civil Procedure § 473 which failed to comply with the requirements of 
Code of Civil Procedure § 1008(b) should have been denied by the trial court. (Id. at 837, 845.) 
(See also California Correctional Peace Officers Assn. v. Virga (2010) 181 Cal.App.4th 30, 45–
47 and fns. 14–15 [affirming trial court's denial of renewed motion for attorneys' fees based on 
federal statute seeking the same relief as a prior motion under state law when moving party's 
renewed motion provided no showing of diligence or explanation for failure to move under 
federal statute in the original motion].) 

Application to Plaintiffs' Motion 

Plaintiffs' moving papers do not address the requirements of Code of Civil Procedure § 1008(b) 
and the case law above. Plaintiffs rely on substantially the same evidence presented in 
connection with their prior application of which they have requested the Court take judicial 
notice. The supplemental declaration of Ms. Cuenco filed with the renewed motion addresses 
facts and events that preceded the original application. Nothing in Ms. Cuenco's supplemental 
declaration that the Court can discern is based on newly discovered evidence or evidence that 
was not available at the time the original application was filed.  

The motion is not supported by any declaration of counsel explaining why the authorities 
Plaintiffs now cite in their memorandum of points and authorities could not have been presented 
with their original application. They have not demonstrated diligence and an explanation for any 
deficiencies in the prior pleadings as required under the statute and case law governing 
renewed motions. They cite no change in any statutory law or new decisional authorities that did 
not exist when they filed their original application. In short, Plaintiffs have not met the 
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prerequisites for the Court to consider the renewed motion under Code of Civil Procedure § 
1008. The motion is therefore denied. 

 

  

16.  TIME:  9:00   CASE#: MSC20-02023 
CASE NAME: OLAJIDE VS STATE OF CALIFORNIA 
HEARING ON DEMURRER TO COMPLAINT of OLAJIDE FILED BY STATE OF 
CALIFORNIA 
* TENTATIVE RULING: * 
 

 The State of California’s demurrer to plaintiff’s Complaint is sustained, with leave to 

amend.  (CCP § 430.10 (e).)   Any amended complaint shall be filed and served on or before 

January 11, 2021. 

 
The State argues plaintiff’s Complaint fails to allege plaintiff complied with the claim 

presentation requirement and fails to state a cause of action against the State. 
 
Plaintiff’s Opposition to the demurrer was due on December 4, 2020, nine court days 

before the hearing.  (CCP § 1005  (b).)  Plaintiff did not file his Opposition until December 8, 
2020.  The court is required to apply court rules to litigants representing themselves the same 
as it does to represented litigants.  (See Rappleyea v. Campbell (1994) 8 Cal.4th 975, 984-985.)  
Therefore, the court advises that plaintiff should familiarize himself with court rules and 
procedures if he chooses to pursue this litigation.  However, the court has the discretion as to 
either type of litigant to consider a late Opposition and it exercises that discretion here. 

 
With certain exceptions, before filing a lawsuit against a California public entity for 

money or damages, the plaintiff must timely present a government claim.  (Gov’t C. § 905, 
945.4.)  A complaint that fails to allege compliance with this requirement fails to state a cause of 
action against the public entity.  (See Perez v. Golden Empire Transit Dist. (2012) 209 
Cal.App.4th 1228, 1236.)   One exception is that a government claim is not required for a claim 
under 42 U.S.C. § 1983 (Williams v. Horvath (1976) 16 Cal.3d 834, 842), but if that is plaintiff’s 
claim or sole claim against the State, he has not made that clear.  (See Complaint, ¶ 23.)  If 
plaintiff seeks only injunctive relief and so is exempt from the claim presentation requirement 
(Minsky v. L.A. (1974) 11 Cal.3d 113, 121), he also fails to make that clear.  (See Complaint, § 
26.)   

 
Plaintiff’s complaint fails to allege he presented a government claim.  Therefore, the 

demurrer is sustained, with leave to amend.   
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Should plaintiff choose to amend, the court notes other defects in the Complaint.  The 
Complaint mentions various individuals, including Michael Wanda and Marezsa Cheatham, and 
Officers Barry Duggan and Andre Roberts (see ¶ 6, 8, and 13), all of whom acted to prevent 
plaintiff from seeing his child, without alleging that any of these individuals are agents or 
employees of the State.  At the same time, the Complaint alleges the State is the sole 
defendant.  Yet it fails to allege anything the State did wrong directly, or is responsible for based 
on the actions of its agents or employees.  Thus, the Complaint fails to allege a cause of action 
against the State for that reason as well.  (CCP § 430.10 (e). 

 
 
 

  

17.  TIME:  9:00   CASE#: MSN11-0823 
CASE NAME: DIME SAVINGS BANK VS. KOWALCZY 
HEARING ON MOTION TO/FOR ORDER DIRECTING CLERK TO MAKE ENTRY 
FILED BY KATHRYN KOWALCZYK 
* TENTATIVE RULING: * 
 
 The Order shall be issued pursuant to the stipulation submitted December 10, 2020.  

  

18.  TIME:  9:00   CASE#: MSN20-1653 
CASE NAME: LOUDERMILK VS PROFICIENT TERMI 
HEARING ON PETITION TO RELEASE PROPERTY FROM MECHANICS LIEN ( 
FILED BY JOHN W. LOUDERMILK) 
* TENTATIVE RULING: * 
 
 Granted, including the requested award of attorney’s fees in the amount of $2,372.50. No 
opposition.  

  

19.  TIME:  9:00   CASE#: MSN20-1703 
CASE NAME: RE JAHAZIEL ROBLEJO MACIAS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted.  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/17/20 

 
 

- 11 - 

20.  TIME: 10:30   CASE#: MSC19-00434 
CASE NAME: EBRPD VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR COMPEL VEOLIA WATER TO PRODUCE 
DOCUMENTS, FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
 Appear at 10:30 AM. 

  

21.  TIME: 11:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER, EXCLUSIVE/STRIKING OF 
EVID FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
 Appear.   

  

22.  TIME: 11:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR COMPEL NEURO=PYCHOLOGICAL EXAMINATION 
FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON JONES 
* TENTATIVE RULING: * 
 
Appear.  

 


